Regulatory Committee

9.30am, Monday, 28 February 2022

Houses in Multiple Occupation — Raising HMO
Standards

Executive/routine
Wards
Council Commitments

1. Recommendations

1.1 The Regulatory Committee is asked to:

1.1.1 Note the advice contained in this report and agree that officers should
develop a best practice guide for licence holders and agents;

1.1.2 Agree to separately consult on whether conditions 011 and 012 of the House
in Multiple Occupation (HMO) standard conditions should be amended to
require licence holders, and agents acting on their behalf, to provide
adjoining properties with emergency contact details annually; and

1.1.3 Note that a further report reviewing the existing HMO licence application fee
structure and a future work programme for the Committee to consider its
priorities will be developed and submitted to a future meeting following the
local government elections.

Paul Lawrence
Executive Director of Place
Contact: Andrew Mitchell, Regulatory Services Manager

E-mail: andrew.mitchell@edinburgh.gov.uk | Tel: 0131 529 4208
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Report

Houses in Multiple Occupation — Raising HMO
Standards

Executive Summary

2.1

2.2

On 28 October 2021, the City of Edinburgh Council agreed a motion from CliIr Neil
Ross, with respect to a number of elements of Houses in Multiple Occupation
(HMO) licensing - where standards applying to landlords could be raised and best
practice amongst letting agents could be encouraged. This report sets out the work
that the Licensing Service intends to carry out in order to fully respond to the
motion.

In August 2021, Committee agreed that a review should be undertaken in respect of
the existing HMO licence application fee structure. This report also provides an
update on this review.

Background

3.1

3.2

3.3

The Council is required to license HMOs where three or more individuals or families
live in a property and share facilities therein. The Council charges a fee to cover the
costs of operating and enforcing this licensing scheme.

HMO licence fees are based on occupancy capacity, with an option of a one or
three-year licence. New HMO licences are normally granted for one year, with a
minimum period of six months. Existing licence holders applying for a subsequent
licence, for an individual property, are afforded the flexibility of requesting a one or a
three-year licence.

The current standard conditions for HMO licences were adopted on 9 March 2012
and are well established within the sector. Local authorities are also required to
have regard to statutory guidance issued by Scottish Government. The guidance,
last updated in 2012, covers areas such as the administration of a licensing
scheme, licensing conditions and enforcement and complaints handling. A link to
the guidance is provided at section 8 of this report.


https://democracy.edinburgh.gov.uk/ieListDocuments.aspx?CId=150&MId=6007&Ver=4

Main report

4.1

4.2

4.3

4.4

4.5

4.6

4.7

4.8

On 28 October 2021, the City of Edinburgh Council agreed a motion relating to
specific areas of HMO Licensing in the city (Appendix 1). In particular, the motion
referred to three areas:

4.1.1 The issue of application notices to residents;
4.1.2 The issue of emergency contact details to residents; and

4.1.3 The problem of fly-tipping and/or abuse of residential waste facilities by
contractors employed by landlords or agents.

As a result of the issues raised, the motion requested a report on ways to raise
standards amongst landlords and to encourage best practice amongst letting
agents. Furthermore, the motion asked officers to look at any other areas where
improvements can be made to HMO licensing via changes to the standard
conditions, application process or any other means.

Application Notices to Residents

The requirements for HMO licence applicants to display a site notice are set out in
Schedule 4, paragraph 2 of the Housing (Scotland) Act 2006 (the 2006 Act). The
schedule defines the requirements of a notice and states that the applicant “...must
cause a notice...to be displayed on or near to the living accommodation
concerned”. The 2006 Act also states that the site notice must be displayed for a
period of 21 days.

Complaints have been received by the Council from neighbouring residents to HMO
properties which allege that site notices are often not easily seen. The motion
suggests that residents would be better informed if they received a paper or
electronic copy of an application.

The Council currently processes on average 4,000 HMO applications per year, but
the total processed in certain years can vary due to the existence of three-year
licences.

Any application which receives an objection or representation is referred to the
Licensing Sub-Committee for determination. This includes applications about which
there have been complaints from residents that a site notice was not displayed in
the required manner. On average, the Sub-Committee considers approximately 2%
of the total number of HMO applications as a result of an objection or
representation. Whilst acknowledging that a number of objections mention problems
with a site notice, there is little evidence that this is a widespread problem.

Consideration of any policy change must be within the context of the legislation and
guidance. Any augmentation to the current statutory requirements could carry an
element of risk as it could argued that the Council is acting beyond its powers in
terms of the 2006 Act.

Provisions in the 2006 Act deal with site notices which have not been displayed
appropriately. This includes the power to require an applicant to redisplay a site



4.9

4.10

411

412

4.13

notice, and there is a procedure for dealing with such circumstances at the Sub-
Committee.

It may therefore be considered that any additional requirements placed on
applicants in respect of site notices may risk going beyond the Council’s powers.
Additionally, these could be disproportionate given the lack of evidence of a
problem. The Licensing Service propose to carry out further work in this area by
developing a best practice guide which will seek to reduce the number of
complaints received and will bring a further report back to the Committee for
consideration.

Emergency Contact Details to Residents

Conditions HMO11 and HMO12 of the Council’s standard conditions for HMO
licences set out the requirements to be met by licence holders in relation to the
provision of contact details to residents:

4.10.1 HMO11 - An emergency contact telephone number for the licence holder
and/or management shall be available and notified to the Council for 24-
hour contact purposes for emergencies or antisocial behaviour from the
property.

4.10.2 HMO12 - The licence holder shall give a neighbour notification to every
occupier in the same building as the licence holder’s premises, and any
adjoining premises within 28 days of the licence holder’s receipt of the
licence document. This will advise of the name of the licence holder or
managing agent, a contact address, daytime telephone number and an
emergency contact number.

The motion suggests that the requirement to provide a neighbour notification to
every occupier in the same building as the licence holder’s premises, and any
adjoining premises, could be improved by making this an annual requirement. This
refers to a decision to allow three-year HMO licences where the applicant meets all
the required standards and there are no complaints. Therefore, any new neighbours
moving into a building may not be aware of who to contact should the need arise.
Currently licence holders are only required to do this within 28 days of receipt of
their licence, this typically being only every three years.

As with the proposed changes to site notice notification above, any changes to
emergency contact requirements (whether via guidance, conditions or otherwise)
should be evidence-based. There is a risk that any changes to the current HMO
standard conditions and subsequent refusal of an application on that basis could
result in a legal challenge, unless the Council can demonstrate evidence of need.
Any changes to the standard conditions would require a period of public
consultation to ensure a robust basis for making this change and to defend any
appeal.

HMO licence holders, and agents acting on their behalf, are expected to ensure that
their contact details are kept up to date throughout the licence period and that any
changes to contact details are communicated to neighbours.



4.14

4.15

4.16

4.17

4.18

It is therefore recommended that the Council consults formally on this proposed
change. The Licensing Service will also carry out work on advice for licence holders
and agents in this area as part of any best practice guide which is developed.

Fly Tipping and Residential Waste Facilities

The motion also explores the Council’s increased use of enforcement action and
the issuing of fixed penalties to businesses and landlords found to have illegally
dumped waste in the street, or abused residential waste facilities, which suggests
that a new HMO condition requiring adherence to acceptable waste disposal
practices is required. Ordinarily, tenants or tradespersons who present waste would
be liable for such, and care must be taken not to make licence holders and agents
responsible for those situations. Legal responsibility lies with the person who
presents waste. Therefore, a new HMO condition which requires acceptable waste
disposal practices on part of the HMO licence holder would impose a duty beyond
the regulations concerning waste disposal. The Council would be at risk of legal
challenge if the HMO standard conditions were amended or if an application was
refused on that basis.

As an alternative, the Licensing Service will work with colleagues in the Street
Enforcement team so that any issues relating to fly-tipping or abuse of residential
waste facilities are properly identified and addressed. Guidance on appropriate
waste disposal will also be included in any best practice guidance brought to
Committee for approval. If Committee were to approve a best practice guide, a
licence holder’'s compliance with such would form part of the consideration of their
licence application, in relation to whether they are fit and proper.

In conclusion, a review of the current conditions of licence and HMO policy would
be a significant piece of work. Given the operational demands upon the service and
the need to introduce a short term let licensing system in the next financial year,
there is limited capacity to undertake a review beyond the proposed measures set
out above.

Review of Licence Application Fees

In August 2021, Committee agreed that a review of the current HMO application fee
arrangements would take place, to consider whether any changes are required to
reflect the current costs to the Council of dealing with an application. Committee is
asked to note that officers are currently engaged with colleagues from other Council
services to identify the impact of the existing fee structure and what impact any
proposed changes may have. A report which will set out any findings of the review
will be presented to the Committee following the local government election.

Next Steps

5.1

If agreed, officers will commence work on developing advice on areas of best
practice for HMO licence holders and agents with the outcome being reported to
Committee.



5.2  If agreed, officers will also bring a report back to Committee to set out the findings
of a formal consultation on conditions HMO11 and HMO12.

5.3  Officers will continue work to review the existing HMO licence fee structure, with
any outcomes being reported to Committee

6. Financial impact

6.1 At present there will be no financial impact to the Licensing Service, as the current
HMO fee structure will remain unchanged.

7. Stakeholder/Community Impact

7.1  The Licensing Service will ensure that any change to the current HMO processes,
guidance or conditions will be widely communicated to HMO licence holders and
agents. This will be achieved by emailing all HMO licence holders and agents to
notify them, as well as using the Licensing Service Twitter account to update those
affected. Officers will also continue to meet with HMO agents to provide them with
relevant updates and discuss any issues that may affect the trade.

8. Background reading/external references

8.1 Housing (Scotland) Act 2006

8.2  Licensing of Houses in Multiple Occupation: Statutory Guidance for Scottish Local
Authorities

9. Appendices

9.1  Appendix 1 — Motion by Councillor Neil Ross — Raising HMO Standards

9.2  Appendix 2 — Standard HMO Licensing Conditions


https://www.legislation.gov.uk/asp/2006/1/contents
https://www.gov.scot/publications/licensing-multiple-occupied-housing-statutory-guidance-for-scottish-local-authorities/
https://www.gov.scot/publications/licensing-multiple-occupied-housing-statutory-guidance-for-scottish-local-authorities/

Appendix 1

Raising HMO Standards — Motion by Councillor Neil Ross

a)

b)

Deputation — Marchmont and Sciennes Community Council

A written deputation was presented on behalf of Marchmont and Sciennes
Community Council.

The deputation raised concerns about the high percentage of student flats in the
Marchmont and Sciennes area which were HMO’s and in particular with complaints
from residents over bad behaviour, noise and waste dumping. The deputation were
in agreement with the proposal to raise the standards for HMO Licensing and hoped
that there would be some positive and beneficial changes to the current situation.

Deputation — Southside Community Council

The deputation indicated that their main concerns were about the number of HMOs
in any one stair at one time, the way in which properties were converted and
maintained, the availability of contact details for property agents/owners and the
proper factoring of properties. They suggested that a register for logging complaints
be set up by the Council with the costs for this being covered within the licence fee
for HMOs.

Motion by Councillor Neil Ross

The following motion by Councillor Neil Ross was submitted in terms of Standing
Order 17, and verbally altered in terms of Standing Order 22.5:

“Council:

Notes there are a number of elements of HMO licensing where standards applying
to landlords could be raised and best practice amongst letting agents could be
encouraged, for example,

1) The issue of application notices to residents -

The regularity of complaints by neighbouring residents that the site notice
relating to an HMO application is often not easily seen during the required
period of 21 days suggests that residents would be better informed of HMO
licence applications if they were given a copy of the site notice, either paper
or electronic.

2) The issue of emergency contact details to residents —

Changes in the residents neighbouring HMO licenced properties over the
three year period of a licence mean that the current requirement for landlords
and agents to provide contact details, including 24/7 emergency contact
details, to every occupier in the same building as the licence applicant’s
premises and any adjoining premises could be improved by making this an
annual requirement.

3) The problem of fly tipping and/or abuse of residential waste facilities by
contractors employed by landlords or agents —



The increasing use by the Council of enforcement action and the issue of
fixed penalties to businesses and landlords found to have illegally dumped
waste in the street or abused residential waste facilities suggests that a new
HMO condition requiring adherence to acceptable waste disposal practices
by landlords, and agents and sub-contractors acting on their behalf, might
discourage this behaviour by contractors employed by landlords or agents.
Therefore, requests a report to the Regulatory Committee in two cycles on
ways to raise standards amongst landlords to improve the conditions of
tenants, to provide clarity for neighbours and to encourage best practice
amongst letting agents, in particular, to address the matters highlighted
above but also other areas where improvements can be made either via
changes to HMO conditions or the HMO application process or by other
means, both compulsory and voluntary. The report should also outline how
HMO conditions, standards and guidance might be updated to reflect
legislative changes and should reference the current HMO Licensing context,
where relevant.

Motion

To approve the motion by Councillor Neil Ross

Moved by Councillor Neil Ross, seconded by Councillor Osler

Amendment

To retain the opening sentence of the motion by Councillor Neil Ross up to “encouraged”
and replace remainder as follows:

“And:

1)

2)

3)

4)

To note that the HMO licensing conditions displayed on the council website date
from 2012, reflecting the last issue of statutory guidance from the Scottish
Government, and that there had been significant change in legislation since then.

To recognise the breach of HMO conditions may give rise to criminal offence so
conditions were framed in that light.

To recognise that raising standards among landlords and letting agents should
have, as its primary purpose, the improvement of conditions for tenants; as well as
better information for neighbours on matters such as notification of licence
applications; regular communication of landlord and agent details; and mis-use of
domestic waste by landlords, agents and contractors.

To therefore agree a report be submitted to Regulatory Committee in two cycles
outlining how HMO conditions, standards and guidance might be updated to reflect
legislative and good practice change; improvements for tenants; and greater clarity
for neighbours.

Moved by Councillor Staniforth, seconded by Councillor Booth

In accordance with Standing Order 21(12), the amendment was adjusted and accepted as
an amendment to the motion.
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Decision

To approve the following adjusted motion by Councillor Neil Ross:

To note there were a number of elements of HMO licensing where standards applying to
landlords could be raised and best practice amongst letting agents could be encouraged,
for example,

1)

2)

3)

4)

The issue of application notices to residents -

The regularity of complaints by neighbouring residents that the site notice relating to
an HMO application was often not easily seen during the required period of 21 days
suggested that residents would be better informed of HMO licence applications if
they were given a copy of the site notice, either paper or electronic.

The issue of emergency contact details to residents -

Changes in the residents neighbouring HMO licenced properties over the three year
period of a licence meant that the current requirement for landlords and agents to
provide contact details, including 24/7 emergency contact details, to every occupier
in the same building as the licence applicant’s premises and any adjoining premises
could be improved by making this an annual requirement.

To recognise that raising standards among landlords and letting agents should
have, as its primary purpose, the improvement of conditions for tenants; as well as
better information for neighbours on matters such as notification of licence
applications; regular communication of landlord and agent details; and mis-use of
domestic waste by landlords, agents and contractors

The problem of fly tipping and/or abuse of residential waste facilities by contractors
employed by landlords or agents —

The increasing use by the Council of enforcement action and the issue of fixed
penalties to businesses and landlords found to have illegally dumped waste in the
street or abused residential waste facilities suggested that a new HMO condition
requiring adherence to acceptable waste disposal practices by landlords, and
agents and sub-contractors acting on their behalf, might discourage this behaviour
by contractors employed by landlords or agents. Therefore, to request a report to
the Regulatory Committee in two cycles on ways to raise standards amongst
landlords to improve the conditions of tenants, to provide clarity for neighbours and
to encourage best practice amongst letting agents, in particular, to address the
matters highlighted above but also other areas where improvements could be made
either via changes to HMO conditions or the HMO application process or by other
means, both compulsory and voluntary. The report should also outline how HMO
conditions, standards and guidance might be updated to reflect legislative changes



Standard HMO Licensing Conditions

Housing (Scotland) Act 2006
Standard HMO Licensing Conditions — Adopted 8 March 2012

Appendix 2

HMOA

The licence holder musl take steps 1o ensure that the property,
fitings and fumilure, including fire precavons, plumbeng, dirairage,
gas and eleckical insiallations, are mainianed throughoul e pehiod
of ihe licence lo the standand required. The HMO owner should hanee
a sysiem in place which provides for contlinuity of safely ceriicalion.

HMO2

The licence halder musl ensure ihal advice (o cccupiers on aclion B
be taken in e event of an emengency = dearly and promanently
displayed within the lving accommodalion.

HMO3

The licence holder musl ensure thal the physical standards for HMO
Iving accommodalion assessed ax suilable by The local authorily
when appraving ibe licencs application are mel ol all imes.

HBMO4

Thee licence halder musl ensure ihat the number of persors residing
in the premises shall nol exceed [insed number] when operaling as
an HMO.

HMOBE

The licance halder musl make the Licencs, induding any conditions,
available io ococupiers, or prospeciive ocoupiers, within the premises
where il can be coreeniently read by residenis.

HMOE

The licance holder musl enswre thal aclions bo securs repossessian
musi be only by adul means.

HMOT

The licencehalder must provide sach b=nant with a clear stalsment,
in & form ey can understand and keep for refemence, of whal is
expecied of them and whal ey can expect from the licencebolder.
The agresment mus! accurabely describe the subject of led, e stari
and &nd daites of the agresment, renl o be paid, period of wribien
ralificaon of inention o enier the property (which shall nol be less
than 24 hours), and where the agresment is in ibe form ol a lease
and the licence halder mienis o retain a key Tor the properiy, the
agresmenl will specify how ibe benant will grant explicil permssion
fior the key o be used.

HMOB

Thee licencehalder must act lawfully and reasonably in reguiring any
advanced payments, handling renls, reluming deposits, and making
deduciions from deposils.

HMOS

The licancshalder must comply with all relevant legsistion affecting
private secior resideniial i=nancies, including participation in any
communal repairs and man=nance, as per the Tenpsmenis
(Scolland) Act 2004.
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HMO10

The licenceholder must manage the propedy in such a way as o
smak bo prevent and deal effectively with any anb-social behawiour
by ienants to anyone slse in the HMO and in the locality of the
HMO.

HMOA1

fun emesgency contac islsphone number for the cenceholder
andiar managemeni shall be avalable and nolified o

the Coundl far 24-hour contact purposes for emengencies ar
anlisosial behasiour from the property.

HMO12

The licencehalder shall give a neghbowr nodificalion o every
oocupier in he same building as the licence=holder's premises, and
any adjoining premises within 28 days of the licence holders receipl
of ihe licence documenl. This will advize of the name of the
licencehalder or managing agenl, a contacl address, day @me
i=lephone number and an emergency contact number.

HMO13

The use of the premimes shall be as auvthonssd from time 1o time by
the City af Edinburgh Council in ferms of the Buliding (Socobland) Act
2003,

HMO14

fAdequate facilities must be provided Tor $he siorage and dispo=al of
refuse, and recyding. The licenceholder shall make e lenanis fully
awane of iheir responsibiilies.

HMO16

The licence holder must snswre that Liguefied Peinodsum Gas (LPGE)
shall not be used or stored an the premises.

HMO1E

The licance holder shall comply with #he currend regulabions
regarding maximum re=sale prices of gas and elecincity suppled, as
appropriale.

HMOAT

Whers the agresment betweaen a l=nant (or group of l=nanis] and
the licence holder gives those ienants exdusive access o specified
rooms in the premises, the icence holder should ensure those
rocms are filled wath a lever lalch and secured with a sutable lock
and thumb bum mechanezm or ather appropiale locking mechanism.

HMO18

fury chimneysiflues thal are in use must be maintained/cleansd
annually or in accordance wilh the manufaciurers irstruclions, or,
where the fue s coversd by a Gas Safely Inspaclion, sl a penod
delermined by a Gas Safe regisiered enginees.
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